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In Australia, privacy had long received some protection under defamation law through the requirement in five states and territories to prove the 'public benefit' or 'public interest' in publishing the matter in question, as well as its truth to establish the justification defence. Merely proving truth was not enough in Queensland, New South Wales, Tasmania and the Australian Capital Territory until the commencement of substantially uniform defamation laws across Australia in 2006.
2 Before then, true private facts that were also defamatory might receive protection where law recognised no public interest or public benefit in publication. In practice, the extra requirement was examined rarely in litigation, although some observers suggested it changed particular media decisions about what to publish. In any event, that particular legal position makes the detailed consideration of both defamation and privacy in 1970s Australia law reform less remarkable. The Australian Law Reform Commission aside, however, there was generally tangential engagement by Australian law with privacy and media publications. US law saw more direct consideration of both defamation and privacy during the 1960s with Supreme Court decisions about the First Amendment's effect on defamation law, followed by its effect on aspects of privacy law. 3 The law in England and Wales, and many jurisdictions in that tradition, did not have such developed legal treatment of privacy. It received haphazard and tangential protection through other legal actions. Privacy was not a dayto-day legal concern for the media, unlike matters such as contempt of court, reporting restrictions and defamation.
1.1
Rights, courts and legislative proposals
Historically, detailed analyses of journalism law did not often refer explicitly to privacy, as Australian and New Zealand examples illustrate. One could begin with the multiple editions of Geoffrey Sawer's pioneering monograph on law and journalism in Australia. The book's three editions, published between 1949 and 1984, do not directly address privacy, secrecy or even confidential information as legal concerns. Matters such as contempt of court, copyright and defamation are examined, 4 but privacy was largely a foreign concept. Some references exist in work from the 1980s, but the analysis then tended to focus on confidential information and protecting creative ideas rather than privacy as such.
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More recently, however, privacy has not been so foreign to antipodean media law. Texts have gradually given detailed consideration to actions that can protect privacy interests against media publication.
6 The change is illustrated by the leading New Zealand work by John Burrows, more recent editions of which have been co-authored with Ursula Cheer. The first edition from 1974 -with detailed chapters on defamation, copyright and contempt of court among other matters -contained no explicit discussion of privacy, although it did outline breach of confidence and made brief reference to the lack of clear legal avenues to protect privacy.
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In 1990, the third edition took a similar approach. It provided a chapterlong analysis of breach of confidence, but it dealt directly with privacy and media publications in only two pages in another chapter. 8 By the end of that decade, the fourth 1999 edition contained a full chapter addressing privacy in addition to an updated chapter on breach of confidence.
9 That approach has continued in subsequent editions.
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Unlike privacy, defamation has long been a central legal topic for journalism and other public speech. This was true in the nineteenth century and has remained so.
11 In many jurisdictions, the greatest changes to defamation law appear to have followed increased legal recognition of public speech's value. That can be seen in notable historical changessuch as the introduction of defamation codes in four Australian defamation jurisdictions from the late 1800s and case law under them which gradually established strong protection for public speech.
12 Equally, it is evident in more recent developments, such as the broader qualified privilege defences that have emerged in many common law jurisdictions during the last two decades. 13 In many places, more critical speech can now be published than a century ago without liability for defamation.
14 Free speech has moved from being a residual value -that is, a space left untouched by all the laws that restrict speech -to a value protected, to a degree at least, as a basic element of the constitutional order. In the UK, for example, that constitutional value is clearly established and one could chart much of its evolution through the successive editions of Eric Barendt's major work on free speech. 15 In the US, the First Amendment became a foundational element of the constitutional order through twentieth-century case law and dramatically reshaped defamation law.
In contrast, privacy has not received the same degree of legal attention overall. Even so, the relevance of privacy for media publications has been recognised for a very long time. I am not thinking just of Warren and Brandeis' late nineteenth-century scholarship about an action against media invasions of privacy, later adopted by US courts. 16 That is certainly significant, especially for US law and commentary. But England offers another example of long-term concern about media publication of private information and about media intrusion during newsgathering. For decades, there have been Bills debated in parliament and official enquiries into privacy. The Younger Committee, for example, 'received more complaints about the activities of the press than on any other aspect' of privacy.
17 Even so, enquiries repeatedly recommended against a general tort action for privacy, 18 preferring instead to call for improved media self-regulation. 19 After English courts established a privacy action against media publication during the last decade, great attention continued to be public interest-style defence that existed under Australian defamation codes (see Kenyon and Walker, above n 11), and in some Commonwealth jurisdictions, free speech retains a lesser value than in places like England; see, e.g., Clive Walker and Russell L Weaver, 'Libelocracy ' (2014) given to improving press regulation. 20 During the same period from the 1960s, there were at least five Bills as well as draft Bills produced by civil society organisations. 21 The Bill that perhaps has the highest profile was introduced by Lord Mancroft in 1961. It proposed an action against publication by press, broadcasting or film that related to personal affairs or conduct and that would cause distress or embarrassment. The Bill received strong support in the House of Lords but not from the Lord Chancellor. Even so, the general aim retained currency, with Zelman Cowen later writing:
While I am fully aware of the difficulty of formulating an effective and workable legal remedy to protect privacy, I should on balance like to see the enactment of legislation following broadly the lines of Lord Mancroft's proposals. I do not believe that it will encourage a flood of frivolous litigation, and it will not and should not bring solace to all wounded susceptibilities. But I believe it may do a useful job.
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Some calls for privacy protection were motivated by human rights concerns, with references made to the Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights.
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While the Younger Committee noted the human rights issues, the role of human rights is most clear in the minority report of Donald Ross QC. Unlike the majority, he concluded that a privacy action was needed. He started 'from the point of view of principle', noting these international instruments as well as the European Convention on Human Rights, and said that UK law 'should now be brought into line with these important declarations' through a statutory privacy action. 24 Those human rights pressures gradually increased and reshaped the law, an influence which also became apparent in defamation.
The situation was broadly as Raymond Wacks had predicted. In 1980, he suggested that 'the most powerful catalyst for change [in the UK] may either be the European Convention for the Protection of Human Rights and Fundamental Freedoms . . . or the adoption by Parliament of a Bill of Rights which incorporates a "right to privacy"'. 25 Wacks then called for a carefully drafted statutory action protecting personal information against publicity.
26 By 1995, his prediction had developed slightly: while he continued to press for a statutory action against disclosure of private information, Wacks concluded that if politicians would not act, 'the courts must'. 27 And courts could do this by drawing on sources including developments in breach of confidence and decisions from Strasbourg under the Convention. 28 As Ross had called for at the start of the 1970s, courts eventually did just this.
Thus, one pressure for change in privacy law has been the gradual recognition of privacy as a human right, protected in international, regional and national instruments. The approach, on occasion, linked privacy and reputation conceptually, in a manner that calls to mind more recent statements of the European Court of Human Rights (analysed later in this collection). For example, the 1967 Nordic Conference on the Right to Privacy defined privacy in terms of a right to be let alone and made reference to 'private, family and home life', as well as being protected against 'disclosure of irrelevant embarrassing facts' about private life and attacks on 'honour and reputation'. 29 While incorporating reputation so explicitly has not been common when describing privacy in common law jurisdictions, a basis in human rights has been a more frequent reference. Of course, as part of that human rights' awareness, there has also been recognition of free speech. As a result, English developments in privacy law may well have been more tempered than was the case for its defamation law in earlier periods -when those who could afford to sue were offered extremely strong protection for reputation.
1.2
Technologies, data, communication 
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Andrew T. Kenyon probably gained particular significance for privacy since the 1960s, when privacy was seen to face threats of a new 'nature and scale' due 'chiefly' to technological change. 31 Technological concerns exist in many publications from the period and, perhaps most influentially, in Alan Westin's US analysis of surveillance.
32 Since then, issues related to computers, databanks and surveillance have gained ever-greater traction. Even by 1980, the literature on information collection and storage was described as 'astonishingly prodigious'. 33 If that was the descriptor thirty-five years ago, it is difficult to settle on an appropriate one now, after WikiLeaks, Edward Snowden and more. Defamation law has also seen change linked with digital communication networks, transnational litigation being an important example. It has, at times, led to important reforms via case law or legislation -consider, for example, decisions such as Jameel v. Wall Street Journal Europe 34 and the various statutory responses to 'libel tourism'. 35 Somewhat similar issues involving transitional publication can also be seen in recent privacy litigation.
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Changes in the environment for public speech, allied to networked communications, provide further impetus for doctrinal reform. When commenting on defamation in 2014, I noted that opportunities clearly exist for 'more speech':
Public speech is changing. Institutional media remains significant, but in a very different context than even 10 years ago, let alone what is often called the era of broadcast news. With internet-based communications, many more people can reach a public directly with less editorial influence on their speech . . . [T] here are clear opportunities for 'more speech' and, it seems plausible to think, opportunities for speech of more varied styles from a wider variety of speakers to circulate in more public forms than was commonplace in twentieth-century mass media. 37 These opportunities for 'more speech' change the context for both defamation and privacy law. They prompt renewed consideration of the forms and availability of legal actions and, perhaps particularly, remind one of long-standing calls to address deficiencies in existing remedies. 38 The changes do not remove the significance of political economy nor the host of other factors that influence the creation, dissemination and reception of public speech. Far from it, rather the entities warranting attention in scholarly analysis and the questions raised are evolving as the environment for speech changes.
Comparative analysis
One final prompt for change may be greater comparative legal analysis. This has been seen both in legal scholarship and many judgements. And it is consistent with the move to comparative analysis in media studies. 39 The legal development would appear to have been influenced by changes in communications technologies, particularly the development of digital networked communication -another aspect of the 'more speech' that now exists. 40 An illustration of the trend in judgements is provided by defamation law decisions developing qualified privilege defences for matters of public interest (or political communication in the Australian instance). In the decisions, reference was frequently made to a host of Commonwealth decisions and, even if not always directly, to the iconic US decision in Sullivan. 41 One could see similar tendencies in privacy developments, as well as in calls for comparative privacy scholarship. 42 These interests -in defamation, privacy and speech -and the changing context in which law addresses them, have prompted this book. Contributors draw from one or more of the developments to address legal issues in defamation, privacy or their relationship, focussing on media in a range of common law jurisdictions. Many of the jurisdictions have seen defamation law reforms and privacy law developments in recent years, or extensive consideration of them. The changes have often drawn on, or reacted against, approaches or ideas in other jurisdictions. In addition, the emergence of divergent views about the legal protection of reputation and privacy -prompted in part by case law under Article 8 of the European Convention on Human Rights -raises challenging conceptual questions about the interests involved. The developments in each area of law and the ways in which they display similarities and differences have led to a comparative collection encompassing both areas of law.
1.4
Defamation: comparative reform, constitutions and common law
The law of defamation traditionally offered limited protection to matters of public interest published widely. Defences would protect some speechit might be proven to be true, it might be an honest comment based on facts that are proven true, it might be a fair report of a statement made in parliament, and so forth. The law took a categorical approach, with free speech interests considered, so far as they were, in the formulation of defences. Arguably, the law in England and some other jurisdictions is moving towards a more flexible approach where the overall interests in speech and reputation will be given more attention in any particular case. To date, one way in which that flexibility has been pursued is through reformed privilege defences that have emerged in many common law countries since the mid-1990s. 43 This style of change in defamation
